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Dear Sir,  

 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT, 

24 OF 1956 (“the Act”): MJ MAKHAYE (“complainant”) v PIETERMARITZBURG 

CORPORATION PROVIDENT FUND (“first respondent”), AON SOUTH AFRICA 

(PTY) LTD (“second respondent”) AND THE MSUNDUZI MUNICIPALITY (“third 

respondent”) 

 

[1] INTRODUCTION 

 

1.1 The complaint concerns the quantum of a retirement benefit paid to the 

complainant following his exit from employment. 

 

1.2 The complaint was received by this Tribunal on 25 March 2015. A letter 

acknowledging receipt thereof was sent to the complainant on               

27 March 2015. On the same date, the complaint was dispatched to the 

respondents requesting them to file their responses by 30 April 2015. 

On 30 April 2015, the second respondent requested an extension to file 

its response by 15 May 2015. On 15 May 2015, a response was 

received from the first respondent’s broker. On 21 May 2015, a follow-
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up letter was sent to the respondents requesting them to file their 

responses by 2 June 2015. On 22 May 2015, a copy of the first 

respondent’s response was forwarded to the complainant requesting 

him to file further submissions by 4 June 2015. On 29 May 2015, a 

response was received from the second respondent on behalf of the 

first respondent. No response was received from the third respondent 

and no further submissions were received from the complainant. On 17 

July 2015, information was received from the Financial Services Board 

(“FSB”).  

 

1.3 Having considered the written submissions before this Tribunal, it is 

considered unnecessary to hold a hearing in this matter.                    

The determination and reasons therefor appear below. 

 

[2] FACTUAL BACKGROUND 

 

2.1 The complainant was in the employ of the third respondent from 1971 

until June 2014. He was a member of the first respondent by virtue of 

his employment.  

 

2.2 Following the termination of his service, a retirement benefit became 

due and payable to him. The complainant was paid an interim 

retirement benefit in the amount of R170 352.91 by the first respondent 

on 23 October 2014. The quantum of the retirement benefit paid to the 

complainant by the first respondent is the subject matter of this 

complaint. 

 

 

 

[3] COMPLAINT 

 

3.1 The complainant is dissatisfied with the amount of the retirement 

benefit paid to him. He mentioned that the board of the first respondent 
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was requested to pay a portion of his retirement benefit. The 

complainant stated that he contacted the first respondent on numerous 

occasions but nobody could give him an answer on the funds due to 

him.  

 

3.2  The complainant requests this Tribunal to investigate this matter.  

 

[4]  RESPONSES 

 

   First respondent 

 

   4.1 The first respondent’s broker submitted that its board resolved to pay 

50% of funds for the following reasons: 

 

- The first respondent’s funds were invested into a company called CMM 

which is now under curatorship. The first respondent is still waiting for 

finalisation on this matter where it will hopefully receive money back; 

- The first respondent’s funds were also invested into a company called 

Sharemax which is now under liquidation; 

- Financials for the first respondent have not been prepared since 2006; 

- In 2008 there was a resolution signed by the employer to increase 

contributions from 5% to 12% and this has not yet been implemented . 

   

   4.2 The broker stated that due to the abovementioned reasons, the FSB 

has recommended that claims going forward be paid at 50% until such 

time that the financial affairs of the first respondent are brought to order. 

 

 

 

 

   Second respondent 

 

4.3 The second respondent submitted that Gallet Retirement Fund 

Administrators took over the administration of the first respondent 
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effective from 31 December 2014. The second respondent confirmed 

that on 23 October 2014, it paid an interim benefit in the amount of 

R170 352.91 to the complainant pursuant to his retirement from 

employment. It mentioned that this amount constituted 50% of the 

complainant’s fund credit and did not include interest or fund return. It 

stated that this was based on the instruction by the board of trustees 

which was issued by way of a formal board resolution dated 3 

September 2014, which in part read as follows: 

 

 “We, the Trustees of the Pietermaritzburg Corporation Provident Fund, 

hereby give instruction for 50% of the proceeds of R340 562.76 (Total Fund 

Value) to be paid to the complainant.”  

 

4.4 The second respondent submitted that it paid in accordance with the 

board’s instructions. 

 

Third respondent 

 

4.5 The third respondent was granted an opportunity to comment on the 

allegations made against it as required in terms of section 30F of the 

Act. No response was received from the third respondent. 

    

[5] DETERMINATION AND REASONS THEREFOR 

 

Introduction 

 

5.1 The issue for determination is whether or not the first respondent paid 

the complainant’s retirement benefit in accordance with its rules.  

 

 

Fund rules and the complainant’s benefits 

 

5.2 The rules of a fund are supreme and binding on its officials, members, 

shareholders and beneficiaries and anyone so claiming from the fund 
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(See Section 13 of the Act and Tek Corporation Provident Fund & 

Others v Lorentz [2000] 3 BPLR 227 (SCA) at paragraph [28]).  

       

5.3 Rule 33 of the first respondent’s rule dealing with payment of full benefit 

provides as follows: 

 

“(a) A full benefit will become payable under the following circumstances, 

namely –  

 

(i) where the MEMBER on reaching the RETIREMENT AGE 

leaves the service of the COUNCIL; or 

 

(ii) where the MEMBER on reaching the RETIREMENT AGE 

was retained in service and retires subsequently; or 

 

(iii) … 

 

 (b) The full amount which becomes payable in terms of paragraph (a) 

shall be dealt with within one month subject to rule 40(b).”  

 

5.4  The first respondent’s broker submitted that its board resolved to pay 

50% of benefits upon claim due to the fact that the first respondent’s 

funds were invested in a company called CMM which is now under 

curatorship. The first respondent is still waiting for finalisation on this 

matter where it will hopefully receive money back. The first 

respondent’s funds were also invested in a company called Sharemax 

which is now under liquidation; financials for the first respondent have 

not been prepared since 2006. 

 

5.5 On 17 July 2015, this Tribunal received information from the FSB 

regarding the concession it gave to the first respondent in respect of 

payment of members’ benefits on exiting the first respondent. The FSB 

stated that the first respondent was experiencing a huge amount of 

misplaced data and recommended that it considers paying at least 50% 

of a member’s benefit until such time that the data related issues are 

resolved. The FSB mentioned that this was recommended as a 
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measure to at least avoid overpayments which could have a negative 

effect on the remaining members’ rights in the first respondent. The 

FSB further mentioned that its understanding is that members were 

informed about this and were made aware that the remainder of the 

benefit will be paid once some level of data accuracy is established.  

 

5.6 Section 7C(2) of the Act dealing with the statutory duties of trustees 

provides as follows: 

 

  “(2) In pursuing its object the board shall –  

  

(a) take all reasonable steps to ensure that the interests of 

members in terms of the rules of the fund and the provisions of 

this Act are protected at all times, especially in the event of an 

amalgamation or transfer of any business contemplated in 

section 14, splitting of a fund, termination or reduction of 

contributions to a fund by an employer, increase of 

contributions of members and withdrawal of an employer who 

participates in a fund; 

 

(b) … 

 

(f) have a fiduciary duty to members and beneficiaries in respect 

of accrued benefits or any amount accrued to provide a benefit, 

as well as a fiduciary duty to the fund, to ensure that the fund is 

financially sound and is responsibly managed and governed in 

accordance with the rules and this Act; 

 

(g) …” 

 

   5.7 This Tribunal notes with concern the first respondent’s failure to take 

reasonable steps to ensure that the interests of its members are 

protected at all times as it is one of the duties of its board in terms of 

section 7C(2) of the Act. The resolution to pay 50% of the benefits to 

exiting members is not in the best interests of the first respondent’s 

members. From both the submissions provided by the FSB, this is an 

indication that the first respondent failed to ensure that proper records 
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are kept and that adequate and appropriate information is 

communicated to members and beneficiaries of the fund informing them 

of their rights, benefits and duties in terms of its rules as required in 

terms of section 7D(1)(a) and (c) of the Act. The board of the first 

respondent also failed to act with due care and diligence in dealing with 

the property of the first respondent.  

 

   5.8 The first respondent further mentioned that in 2008 there was a 

resolution signed by the employer to increase contributions from 5% to 

12% and this has not yet been implemented. Rule 27 of the first 

respondent’s rules dealing with contributions by members provides as 

follows: 

 

      “27 CONTRIBUTIONS BY MEMBERS 

  

 Every employee admitted to membership of the FUND shall 

contribute, commencing from the date of admission to the FUND, 5% 

of his REMUNERATION and unless otherwise arranged the Council 

shall deduct the contributions from the employer’s remuneration and 

pay same over to the FUND. These rules are to be regarded as the 

employee’s consent that the COUNCIL may effect the deductions 

from his REMUNERATION.” 

 

    In turn, rule 28 of the first respondent dealing with contributions by 

council provides as follows: 

 

      “28 CONTRIBUTIONS BY COUNCIL 

 

 The COUNCIL shall contribute to the FUND each month a sum equal 

to the total amount contributed by all the MEMBERS of the FUND for 

that month.”         

 

   5.9 Upon perusal of the first respondent’s rules, it does not appear that 

there was any rule amendment on contributions by the member and 

employer registered and approved by the Registrar of Pension Funds 

(“the Registrar”). It should be noted that the complainant’s benefit 
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accrued to him in June 2014 when he left employment. Therefore, the 

first respondent must apply the rules that were applicable at the time of 

accrual of the benefit. The first respondent cannot use the non-

implementation of a resolution signed by the employer to increase 

contributions from 5% to 12% as an excuse not to pay the 

complainant’s full retirement benefit.   

     

5.10   Section 7D(c) of the Act outlines the duties of the board of a fund and it 

reads as follows: 

 

  “The duties of the board shall be to- 

 

(c) ensure that adequate and appropriate information is communicated 

to members and beneficiaries of the fund informing them of their 

rights, benefits and duties in terms of the rules of the fund, subject to 

such disclosure requirements as may be prescribed.” 

 

5.11 It should be noted that the first respondent can only act in accordance 

with its rules. Any conduct contrary to the first respondent’s rules is ultra 

vires. As the first respondent is aware of the concession provided by 

the FSB, it ought to have addressed this Tribunal on its progress in 

establishing its level of accuracy, which it failed to do. In casu, the 

Registrar gave the concession to pay 50% of the benefit to exiting 

members. Therefore, the first respondent needs to submit a plan to the 

Registrar as to how it aims to proceed regarding the payment of full 

benefits to exiting members and a report on whether the investments in 

CMM and Sharemax were prudent and compliant with the Regulations 

to the Act. Therefore, until such time that a proper plan is presented 

and approved by the Registrar, the concession to pay exiting members 

only 50% of their benefit cannot be enforced as the basis upon which 

such a decision was made is unclear. In terms of section 15 of the Act, 

every fund must, within six months from its financial year-end, submit to 

the Registrar such financial statements as prescribed. From the 

submissions before this Tribunal, the financials for the first respondent 
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have not been prepared since 2006, which indicates that the board of 

the first respondent failed to provide current and reliable financial 

information to the Registrar (see Adriaens and Others v Langeberg 

Foods Pension Fund [2000] 1 BPLR 1 (PFA)). The first respondent 

failed to comply with the provisions of section 15 of the Act and there 

has not been proper monitoring either from the Registrar on 

compliance.  

 

 5.12 It does not appear that the complainant was provided with information 

regarding the payment of his interim retirement benefit, which is in 

contravention of section 7D(c) of the Act. Therefore, the appropriate 

remedy is for the first respondent to establish the level of its data 

accuracy in respect of the complainant and pay the balance of his 

retirement benefit plus fund growth. The first respondent must also 

provide the complainant with a breakdown of his retirement benefit (see 

Orion Money Purchase Pension Fund (SA) v PFA and Others [2002] 

BPLR 3830 (C) at 3839 F-G and Mabale Feedmix Provident Fund and 

Others [2008]1 BPLR 29 at 37E-F).  

 

[6] ORDER 

 

 6.1 In the result, the order of this Tribunal is as follows:  

 

6.1.1 The board of the first respondent is ordered to submit a plan to 

the Registrar on how it aims to proceed regarding the payment 

of full benefits to members and a comprehensive report on 

whether the investments in CMM and Sharemax were prudent 

and compliant with the Regulations; within eight weeks of this 

determination;  

6.1.2 The first respondent is ordered to provide a report to the 

Registrar on its non-compliance with section 15 of the Act 

regarding the submission of financial statements, within six 

months of this determination; 
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6.1.3 The first respondent is ordered to establish the level of its data 

accuracy in respect of the complainant within three weeks of 

this determination; 

 

6.1.4 The first respondent is ordered to pay the complainant his 

outstanding retirement benefit plus fund growth within one week 

of completion of the exercise in paragraph 6.1.3 above; and 

 

6.1.5 The first respondent is ordered to provide the complainant with 

a breakdown of his retirement benefit within six weeks of this 

determination. 

 

 

DATED AT PRETORIA ON THIS 27TH DAY OF JULY 2015 

 

 

 

 

_____________________________ 

MA LUKHAIMANE 

PENSION FUNDS ADJUDICATOR 

 

 

 

 

 

 

 

 

Section 30M filing: High Court 

The parties are unrepresented 


